
Contracts executed before 1
October 2016 will remain subject
to the previous provisions of the
Civil Code, while contracts
executed after this date will be
subject to the new provisions.

The execution of the contract
The reform first of all addresses the
issue of pre-contractual
negotiation, which was ignored by
the Napoleonic Civil Code. The
new text states that pre-contractual
negotiation is free but must be
carried out in good faith. It limits
the damages that can be claimed
following breach of pre-
contractual negotiation by

excluding any damages that would
compensate the loss of the
expected gains under the contract.
This limitation is actually a
confirmation of the current case
law on this subject1.

The reforms also introduce a
general obligation of information
on every subject that determines
the consent of the co-contractor.
Although the value of the
consideration is excluded from this
obligation, this new obligation is
essential for IT suppliers, who
usually have a much higher level of
information than their clients. The
reform provides that the parties
cannot limit or exclude this duty.
All clauses to this effect, which are
common in IT contracts, will be
nullified. A breach of this
obligation may not only expose the
liability of the IT supplier but also
nullify the contract.

This reform provides for a
liability for the party who uses
confidential information obtained
in the course of negotiation.

The reform also details the
mechanisms of offer and
acceptance, which will be familiar
to common law actors, and
mentions the conditions of
acceptance of Terms and
Conditions, which can only be
validly accepted if they were
actually communicated.

The provisions concerning the
execution of contracts by
electronic means, which were
introduced in 2005 in the Civil
Code, remain unchanged, except
for the addition of an obligation
for online offerors of goods and
services, to propose a French
version of their contract. This
obligation was already effective, in
accordance with law n°94-665
concerning the use of the French
language.

The content and performance
of the contract
The new Code provides that

parties may agree in a framework
agreement that one of them will
unilaterally determine the price,
but this determination shall be
motivated in case of challenge and
judges may, in case of abuse of this
right, award damages or terminate
the contract.

The reform also introduces the
notion of consideration in French
law, by stating that in onerous
contracts, in case the consideration
is illusory or derisory at the time of
execution of the contract, the
contract shall be null and void.

Standard form agreements are
now defined in the French Civil
Code as contracts where general
terms and conditions are not
subject to negotiation but
determined in advance by one of
the parties. Most contracts
executed over the internet are
actually standard form contracts.
In order to protect co-contractors,
standard form agreements shall
always be construed against the
party who proposed the unilateral
contract. In addition, any clause in
a standard form agreement that
creates a significant imbalance
between the rights and obligations
of the parties shall be held null and
void, except in case such clause
concerns the purpose of the
contract or the price. This
constitutes a significant extension
of protection against standard
form contracts, which was
previously only offered to
consumers but can now also be
invoked by businesses.

The most striking revolution of
this reform, for French lawyers, is
the introduction of frustration
under French law. In accordance
with case law dating back to 18762,
courts could not terminate or
modify contracts because of the
evolution of the economic
environment. In the case in
question, the contractual price had
been set more than two centuries
before the Court reviewed it, and
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French contract law reform
codifies centuries of case law
On 11 February 2016 France
adopted a reform of its law of
contracts, to become effective on 1
October 2016. This is the first full
overhaul of this area since the Civil
Code was adopted in 1804. Here,
Marc Lempérière, Partner at Almain,
explains how these reforms are
however in no way a revolution
since most of the modifications and
new provisions are actually a
codification of current French case
law, reflecting the difference of
approach between the 19th century
political philosophy of the
Napoleonic Code, centred on the
pre-eminence of the individual and
its freedom, and France’s current
values, which are centred more on
protecting the weaker party in a
contract. For this reason, the new
wording of the Civil Code introduces
notions that have been developed in
France by the Consumer Code and
the Commercial Code, such as the
abuse of a dominant position, the
standard form agreement, and
abusive clauses, as Marc describes.
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Cour de Cassation: an event that
cannot be controlled by the debtor,
that could not reasonably be
foreseen at the time of execution of
the contract and the effects of
which could not be avoided by
appropriate measures. This
definition is a repetition of the
traditional three elements of force
majeure under French law
(exteriority, unforeseeability and
unavoidability) and ensures that
the element of exteriority, which
was no longer requested in certain
decisions of the Cour de Cassation,
remains required in force majeure
events. However, it must be noted
that the parties may still provide
for their own definition of ‘force
majeure’ in the contract.

Remedies in case of breach by the
other party are clearly defined,
contrary to the prior version of the
Civil Code. The non-breaching
party may (i) refuse or suspend its
own performance, (ii) force
performance of the contract (by
performing the obligation
themselves or having a third party
perform it at the costs of the
breaching party), (iii) request a
price reduction, (iv) provoke the
termination of the contract or (v)
request damages for the
consequences of the breach. These
remedies are not mutually
exclusive. The non-breaching party
may also now suspend its
performance when it is obvious
that the other party will not
perform and the consequences of
the breach are sufficiently material
for the non-breaching party.

Finally, the case law of the Cour
de Cassation regarding limitation
of liability clauses is also codified.
This jurisprudence provides that
any clause that deprives a party of
the substance of the essential
obligation of the other party, by
excluding the indemnification of
the non-breaching party in case of
breach of such essential obligation,
shall be considered null and void.

Under French law, limitation of
liability clauses are indeed only
valid if they allow some kind of
indemnification in case of breach
of the essential obligation of the
breaching party.

Although this reform significantly
clarifies French contractual law, by
updating the vocabulary used and
codifying almost two centuries of
case law, many new notions, such
as ‘significant imbalance,’ ‘standard
form agreement’ or ‘substance of
an essential obligation’ will need
clarification by the Cour de
Cassation, continuing the constant
dialogue between the law and the
courts.

Marc Lempérière Partner
Almain A.A.R.P.I., Paris
marc.lemperiere@almain.fr

1. Cass. Com, 26 November 2003, Bull.
Civ. IVn n°186.
2. Cass. Civ. Canal de Craponne, 6
March 1876.
3. Conseil d’Etat, Compagnie Générale
d’Eclairage de Bordeaux, 30 March
2016.

CONTRACTS

14

had become symbolic. Although
isolated cases had created an
obligation to renegotiate on the
basis of good faith, and French
administrative law had long
acknowledged the principle of
frustration3, it remained ignored by
French civil courts. The new article
1195 of the Civil Code will provide
that in case of change of
circumstances unforeseeable at the
time of execution of the contract,
making the performance of the
contract excessively onerous for a
party, this party may request a
renegotiation of the contract but
the contract shall keep performing
during this renegotiation. In case
of refusal or failure of the
negotiation, the parties may agree
to terminate the contract or
request that a judge adapt it and, in
the absence of an agreement
within a reasonable time, the judge
may revise or terminate the
contract. However, this provision is
only applicable in case the contract
does not include any other
provisions to this effect, and, for
long-term contracts, it is generally
preferable for the parties to
continue to include the current
hardship clauses, which are easier
to enforce than this new
mechanism under French law.

The reform of the Civil Code
includes the jurisprudential
principle that perpetual
undertakings are forbidden under
French law. As such, they are
considered as contracts with an
indefinite term, which can
therefore be terminated at any time
with reasonable notice. This
provision is especially important
when drafting licence agreements,
which are too often worded as
‘perpetual.’

Breach and termination of the
contract
The new Civil Code will include a
definition of ‘force majeure,’ which
reflects the one developed by the

Although the
value of the
consideration
is excluded
from this
obligation,
this new
obligation is
essential for
IT suppliers,
who usually
have a much
higher level
of
information
than their
clients


